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New-York, October 8, 1842. 

Tue two following cases in bankruptcy 
have recently been decided by the Court of 
Exchequer in England, sitting in Banc, 
and may be regarded as of considerable 
importance with reference to our Bank- 
rupt Law. 

The first case was an action brought by 
the assignees of Boden, a bankrupt, against 
Eaton, and was tried at Nisi Prius before 
Baron Park. It appeared that J. A. Boden, 
with his partner, a person of the name of 
Bingham, who carried on the trade of razor 
manufactory at Sheffield, gave a warrant 
of attorney to the defendants, who on de- 
fault being made, signed judgment, and on 
the 22d May a writ of fieri fecias was 
issued to the Sheriff of Yorkshire, who 
by his deputy, on the 24th of the same 
month, entered on the premises of the de- 
fendant and seized both the separate and 
partnership property. The next day, and 
while still in possession, he was served with 
the following note : 

“To the High Sheriff of the County of 
York, and his under Sheriff, and also 
to W. J. N. Ryal, his bailiff : 

‘I do hereby, on behalf of the petition- 
ing creditor, give you notice that a docket 
in bankruptcy has been struck, and a fiat 
issued against J. A. Boden of Sheffield, 
in the said County of York, razor manu- 
facturer, dealer and chapman, and that 
prior to your entering an execution in his 
house and premises, an act of bankruptcy 
has been committed by the said J. A. Bo- 
den. I do therefore discharge you from 
selling or disposing of his property. Dated 
this 25th day of May, 1841, 

“ Luxe PALFREYMAN, 

“Solicitor to the petitioning creditor under 

the fiat.” 

The bailiff disregarded this notice, and 
neither communicated to the defendant or 
his attorney the fact of his having received 
it, until after a considerable portion of the 
property had been sold, and the amount 
£174 6s. 10d. paid over to the defendant ; 
previous to which the proceedings towards 
bankruptcy were completed, and the plain- 
tiffs appointed assignees. On this evidence 
two objections to the plaintifi’s right to 

3 





recover were made, on the part of the de- 
fendant, first, that a notice to the sheriff or 
his bailiff; was not notice to the execution 
creditor within the section of the English 
Bankrupt Act, which enacts that “ all con- 
tracts, dealings, and transactions, by and 
with any bankrupt, really and bona fide 
made and entered into before the date and 
issuing of the fiat against him, and all 
executions and attachments against the 
lands and tenements, or goods and chattels 
of such bankrupt, bona fide made, executed 
or levied, before the date and issuing of the 
fiat, shall be deemed to be valid, notwith- 
standing any prior act of bankruptcy by 
such bankrupt committed ; provided the 
person or persons so dealing with such 
bankrupt, or at whose suit, or on whose 
account such execution or attachment shall 
have issued had not at the time of such con- 
tract, dealing, or transaction, or at the time 
of executing or levying such execution or 
attachment, notice of any prior act of bank- 
ruptcy, by him committed ; and secondly, 
that the form of the notice was insufh- 
cient, as merely intimating generally that 
an act of bankruptcy had been committed 
and not stating the nature of it.(a) Park, 
B., held, that the first objection was fatal, 
and the plaintiff was nonsuited, with liberty 
to move to enter a verdict for the amount 
claimed. 

The other case was a suit by the as- 
signees of White & Co., bankrupts, against 
Halloway, and was tried at Nisi Prius 
before Mr. Justice Coleridge, the object 
being to test the validity of an execution 
issued by two persons of the name of 
Hart, who had obtained judgment against 
the bankrupts in an action on a bill of ex- 
change. It appeared that before the exe- 
cution was executed, the parties committed 
an act of bankruptcy by executing an as- 
signment of all their effects for the benefit 





(a) The words used in the 2nd sec. of the Act of 
Congress, are, “all dealings and transactions by 
and with any bankrupt, bona “se made and entered 
into more than two months before the petition filed 
against him or by him, shall not be invalidated or af- 
fected by this Act ; provided, that the other party toany 
such dealings or transactions had no notice of a prior 
act of bankruptcy, or of the intention of the bankrupt 
to take the benefit of this Act.” 
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of their creditors(d) to trustees, who seized 
and put a person in possession ; ; who on 
the sheriff’s bailiff coming to execute the 
writ, informed him of the act of bank- 
ruptey and showed him the assignment. 
‘The sheriff’s officer having disregarded the 
above notice, the suit was brought. The 
case having come on for trial, Coleridge, 
J., lield, that the notice to the sheriff was 
sufficient notice to the execution creditor, 
and directed a verdict for the plaintiff, with 
leave to the defendant to move to enter a 
nonsuit. 

Rules in both these cases having been 
entered, it was ordered by the court that 
both the cases should be brought on 
together. 

‘The case of Ramsay and Eaton was 
argued by counsel first. 

‘The Court, consisting of a full bench, 
delivered their opinions seriatem. 

Lord Anineer, C. B. There is nothing 

whatever in this case—a notice to the bai- 
ae of the sheriff is no notice to the execu- 
tion creditor, as he certainly cannot be 
lucked on as the agent of the creditor. 
‘This rule must therefore be made absolute. 

Pars, B. The words of the statutes 
afford a complete answer to the argument 
of the plaintiff in this case. The provision 
in the act, is that executions levied before 
the date of the fiat shall be valid notwith- 
standing any prior act of bankruptcy, “ pro- 
vided that the person at whose suit the 
execution shall have issued had not at the 
time of executing or levying such execu- 
tion notice of any prior act of bankruptcy.” 
It renders the transaction valid, not on the 
sheriff having notice, but the party insti- 
tuting the suit having notice, ‘The notice 
to the bailiff is not a valid notice in any 
sense of the word, unless the sherilf is to 
be deemed the agent of the party, which 
he cannot be in the absence of express 
authority to show that he was by a special 
direction constituted such agent, of which 
in the present case there is no evideuce. 
The sheriff is the officer of the court, and 
bound to obey its writ, and is not, in point 
of ‘aw, the agent of the party suing it out. 
If the legislature intended that notice to 
the sheriff or his officer should have the 
same effect as a notice to the party putting 
the law in motion, they have made an error 
in the chvice of the words they have used, 
but which we have no alternative but to 
construe as we find them; and we cannot, 
on the fact before us, say that the execu- 





4 See opinion of Judge Conkling, N. Y. Leg. Obs. 
p. 8 





tion creditor had either notice, knowledge, 
or means of knowledge of this act of bank- 
ruptcy. As to the second point, it is not 
necessary to decide that, as we consider 
the sheriff the agent of the court, not of 
the party. 

Auperson and Rotre, B. B., concurred. 
The rule was thereupon discharged, and 
the rule in Lawson and Halloway was 
made absolute.(c) 





IN BANKRUPTCY. 





U. S&S. District Court for the Southern District 
ef New-York. 


The Hon. 8. R. Berts presiding 


Ex parte Tue Crepitors or Joun Batrey, 
in the Matter of his Petition for a Decree 
in Bankruptcy. 


The creditors must show that a petitioner for a decree 
has not produced and surrendered all his property, 
or that property which is still at his command, or 
in which he has a subsisting equity, has not been 
accounted for, to sustain objection. 

If it appear that the petitioner’s property has been 
squandered by extravagant living, or dissipated by 
imprudent management, or if some supposition of an 
opprobrivus character be invoived in its disappear- 
ance, such circumstances will not alone support ob- 
jections. 

The purchase of the bankrupt’s furniture by his son- 
in-law at an execution sale, though the goods were 
left in possession of the bankrupt’s family subse- 
quentiy, (but not remaining with him at the time of 
his application,) nor the purchase of his real estate 
at a mortgage sale by another son-in-law, do not 
affurd presumptive evidence of an ownership re- 
maining in the bankrupt which would require him to 
account for such property in his schedules. 


Tus was an opposition by the creditors 
of John Bailey (who had petitioned for a 
decree in bankruptcy) on the report of the 
commissioner, to whom the case had been 
referred, showing cause against the peti- 
tioner being declared a bankrupt. 

The evidence went into the dealings 
and transactions of the petitioner from 
the year 1820 to the present time, but no 
particular specific fraud or concealment of 
property appeared to be made out. 

Monell, tor the creditors. 

Jansen, for the bankrupt. 

Cur. ad. vult. 








(c) Feb. 26, 1842. Since the above cases were 
decided, it has been held that notice of an act of 
bankruptcy communicated to the attorney of an exe- 
cution creditor previously to the issuing of afi. fa., 
sued out by such attorney, sufficient (though the fiat 
had issued after the fi. fa. writ was lodved with the 
sheriff) to render the execution of no validity against 
the assignees. Rothwell v. Timbrell, Easter Term, 
1842, 2 8. August, 1842. 
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Betts, Dist. J. The question whether 
the petitioner shall be deemed a bankrupt 
comes upon objections filed by his creditors, 
and the report of the commissioner of the 
proofs thereon. 

A wide extent of proof has been al- 
lowed the creditors, and the general bear- 
ing of it as a whole seems to be, that the 
petitioner has, since the year 1820, been in 
possession of property, or entitled to re- 
ceive it, which is not clearly accounted for 
by him. Admitting the inference is support- 
ed by the facts in evidence, that the appre- 
ciation of real estate purchased in Goshen 
by the petitioner, the profits of his various 
copartnerships, his rents, the monies re- 
tained by him on loan, &c., placed at his 


disposal an amount of money greatly be- | 


yond what he has shown to have been 
expended or appropriated by him, it by no 
means follows that such inference supports 
the objections taken in this case. 

The petition was filed on the first of 
March last, and the question at issue ac- 
cordingly is, whether the petitioner set 
forth a true account of the property, rights 
and credits belonging to him at that time. 
He asserts that he has done so. This the 
creditors deny, and undertake to establish 
their allegation by proof. The pertinency 
and eflect of the evidence to maintain this 
point on their part is, therefore, the essential 
subject for consideration. 

Undoubtedly, testimony that a man pos- 
sessed a capital at one time in property or 
money, is evidence conducive to show that 
he held it, or some representative in value 
at any subsequent time, and if the two 
periods are brought into close proximity, 


and no knewn change of his affairs occurs, | 


the evidence would raise a presumption 
next to positive proof that he continued to 
possess such means. 

It is obvious, however, that, as the pe- 
riods compared recede in point of time, 
the force of the presumption weakens so as 
to become exceedingly feeble, and even 
amount to no evidence at all unless sup- 
potted by corroborative circumstances. 

In the case before the court, proof that 
the petitioner had $1000 in cash on the 
first of February or first of January, 1842, 
would import that it remained his on the 
first of March, unless some clear explana- 
tion of its disposition was furnished. But 
evidence that such amount went into his 
hands in 1826, would be but an exceeding- 
ly slight ground for inferring that he had it 


in 1842, in the absence of any statement of | 


his denying its possession, and would raise 


no suspicion in impeachment of his oath 
upon the subject. 

Two or three other general features of 
the case will be adverted to as illustrative 
of the doctrine upon which this decision will 
be grounded. 


| The creditors undertake to trace the 


circumstances and course of business of the 
bankrupt for tweuty years and more, from 
his removal to Goshen, in the year 1820, 
with his family, where he commenced the 
grocery business with a capital of $500, and 
household furniture worth about $200, 
through his various employments as mer- 
chant by himself and in partnerships ; as ta- 
vern-keeper; keeper of the county gaol ; 
butcher, and clerk in a store. And though, 
during the running of this period of time, 
and in his shifting avocations, it is in proof 
that money had been earned and property 
acquired by him, which sums up in the 
aggregate to a considerable amount; and, 
although his own statement of his affairs, 
and the receipt and expenditure of monies 
be admitted loose and unsatisfactory as a 





| matter of debit and credit or strict ac- 


counting, yet his income and means are not 
shown to be of a magnitude that they might 
not, in that long period of time, have been 
absorbed in the ordinary expenses of a 
family, or be lost through his own improvi- 
dence or prodigality without exciting spe- 
cial remark or notice. Furthermore, it 
does not appear upon the proofs, the bank- 
rupt was ever regarded a man of affluence, 
nor is there evidence of any clear invest- 
ment of property by him whilst he so con- 
tinued in business. 

Ou the contrary, the general complexion 
of the evidence denotes that his circum- 
stances must have been during the time 
rather straighteued and embarrassed ; for 
his real estate was placed under mortgages, 
and was ultimately sold on their foreclosure, 
and judgments were at times obtained 
against him, on one of which his personal 
effects were ultimately all sold. 

The most the whole of this description 
of proof makes out, in my judgment, is, 
that the bankrupt was placed in circum- 
stances when, by prudence and good 
judgment, he might have secured proper- 
ty to himself; but it fails to prove he ever ac- 
quired means which placed him independent 
of his debts and liabilities. But, taking 
| the view of the proofs urged on the part 
| of the creditors, that they show the bank- 
| rupt realized several thousands of dollars 
from the profits of his various businesses, 


| this fact will in no way support the objec- 
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tions, unless the right to such property is 
shown to have continued with him at the 
period of this application. 

If it has been squandered by extravagant 
living, or dissipated by improvident manage- 
ment, or some supposition of an opprobrious 
character be involved in its disappear- 
ance, no such circumstance would support 
the objections. 

The act demands of the bankrupt the 
surrender of property actually his when he 
presents his petition, but holds him to no 
accountability for past improvidence or vice 
in the disposition of his estate. 

The creditors, in resisting his prayer for 
a discharge, take upon themselves to prove 
he has not produced and surrendered all his 
property—that there is property still at his 
command, or in which he has a subsisting 
equity. 

The testimony very clearly shows, that 
at least when the bankrupt left Goshen and 
removed to Middleton, he had been, by 
various proceedings at law and equity, 
stripped of all the property he was known 
to possess. 

It is thought there are badges of fraud 
discerned in those proceedings, because one 
of his sons-in-law purchased his personal 
property at a sheriff’s sale, and another ac- 
quired a portion of his real estate from 
the mortgagee who had bid it in on a 
mortgage sale. 

To give any significancy to these imputa- 
tions of fraudulent contrivance, it is neces- 
sary that the right of property should have 
been left in the bankrupt after the sale as 
it was before ;—that he should have ad- 
vanced the money to make the purchases, 
or that a possession should have been al- 
lowed him, which might be regarded a 
fraud on creditors. 

No rule of law or equity inhibits the 
purchase of a father-in-law’s property at 
public sale by his son-in-law, the relation- 
ship only availing to help out or give point 
to proofs of mala fides in the transaction. 

There is no such proof in this case to be 
helped by the presumption or suspicion. 

The bankrupt had ceased to have any 
possession of the personal property for 
more than a year before his application 
under the act, and the testimony is direct 
and positive that he retained no interest 
whatever in the real estate after the fore- 
closure of the mortgage and sale under it. 

It is not intended to assert that this is a 
plain case of open and ingenuous proceed- 
ing in all respects on the part of the bank- 
rupt. There are doubtless many matters 
disclosed by the proofs that give occasion 





to doubt whether he has dealt with entire 
fairness towards his creditors whilst he was 
in credit and had command of means 
which might have been applied in part to 
their benefit, and the want of plain and full 
accounts of his business transactions, not 
only tends to embarrass inquiry into the 
state of his affairs, but is calculated to 
awake suspicion that there is an intention- 
al concealment of facts which would ope- 
rate to his prejudice. 

Be the effect of these investigations what 
they may upon the general correctness or in- 
tegrity of the bankrupt’s dealings, I think the 
evidence as it stands will justly admit of 
only one conclusion bearing on the issue 
now to be decided, and that is, that it does 
not show the bankrupt to have had proper- 
ty of any kind at the time this petition was 
filed. 

Admitting there are circumstances 
brought to light in the review of the bank- 
rupt’s affairs, which might most naturally 
excite suspicions in the minds of his credi- 
tors, I should still do injustice to my own 
impressions, deduced from the testimony, if 
I did not add that I discover no deficiency 
in his means that might not be readily ac- 
counted for from ungainfal adventures in 
business—ar expenditure in living fully up 
to, if not above his income, and losses in 
his bad speculation in Middleton. 

It isnot however of moment nowto adjust 
the weight of evidence applicable to either 
of these hypotheses; the point submitted 
upon these objections is disposed of by 
pronouncing that the creditors have failed to 
sustain them by proof. 

It is accordingly ordered, that the objec- 
tions be disallowed, and that the petitioner 
have leave to put his case on the docket, 
and move for a decree of bankruptcy. 


Ex parte Tue Crepitors oF Davin H. 
Ropertson, in the Matter of his Petition 
for a Decree in Bankruptcy. 


The bankrupt is only bound to set forth in his schedule 
such property as he has a right or interest in at the 
time of petitioning ; but if property, or the right or 
interest thereto or therein, have past out of the pe- 
titiuner prior to petitioning, whether by negligence, 
extravagance, gaming, donation, or fraud, it need 
not be set forth in the schhdule; where, therefore, 
the petitioner, while in debt, purchased a house and 
lot and paid $6000 dollars towards the purchase, and 
had the conveyance made to his mother, and subse- 
quently confessed a judgment to his mother for 
$10,000, under which his house’ old furniture, horses, 
carriages, &c., were sold, and bid off nominally for 
his mother, and he and his family afterwards pos- 
sessed and used the same as his own, and it ap- 
peared that the mother’s circumstances were such 
that she could not have been a bona fide purchaser : 
It was held to be unnecessary to insert such proper- 
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ty in schedule; also, that the mother was properly 
inserted as a creditor. 

There being strong probable cause for opposition to the 
proceedings of bankrupt, leave was given to the 
creditors to elect to file the objections interposed to 
the bankruptcy of the petitioner to the allowance 
of his discharge and certificate, and that the proofs 
then taken might be used by either party on the 
hearing of the objections to the decree. 


This was an opposition by creditors show- 
ing cause against a decree of bankruptcy 
being granted to the petitioner. The case 
had been referred on the objections filed, 
and was now submitted to the court on the 
report of the commissioner. 

It appeared that the petitioner, being 
deeply indebted, purchased a house and Jot 
in the Second Avenue, and paid $6000 
cash towards the purchase, and that the 
conveyance thereof was made to his 
mother; that subsequently he confessed a 
judgment to his mother for $10,000, under 
which he caused his household furniture, 
horses, carriages, &c., to be sold, and to be 
bid off nominally for his mother, and that 
he and his family have always since pos- 
sessed and enjoyed the real and personal 
estate as his own, and also, that the cir- 
cumstances of the petitioner’s mother were 
such that she could not have been bona fide 
purchaser, she being destitute of property 
and dependant upon the petitioner for sup- 
port, and that the indebtedness of the pe- 
tioner to his mother had no foundation in 
law or equity. 

It was contended that the evidence ex- 
hibited in the case proved conclusively, 
that the petitioner had fraudulently with- 
held from his schedule property really his, 
and had also placed upon ita debt due to 
his mother, which was wholly fictitious and 
fraudulent. 

Fessenden, for the creditors, 

Nash, for the petitioner. 


Berts, J. The objections, now under 
consideration, are to the petitioner’s being 
declared a bankrupt, and before it is ne- 
cessary to enter into an examination and 
estimate of the evidence produced, the 
question is to be settled, whether, if all 
these allegations have been clearly esta- 
blished, they present a bar to the decree of 
bankruptcy now moved for. 

The first section of the Bankrupt Act 
requires the petitioner, applying for a de- 
cree on his own behalf, to set forth an ac- 
curate inventory of his property, rights 
and credits, of every name, kind and des- 
cription, &c. The Act, though framed in 
the most comprehensive terms, demands 
in this particular a statement of his pro- 
perty or interest, and has reference to some 








right or interest inherent in the bankrupt. 
Whatever that may be, however contingent 
or valueless, he must name it and point it 
out to his creditors. He is not permitted 
to exercise his own judgment as to its 
worth to them. But the language of the 
Act manifestly has relation to a right or 
interest subsisting in the bankrupt; to that 
which he can swear belongsto him. This 
then cannot include property which might 
have continued his, but has passed out of 
him so as no longer to be reclaimable by 
him, whether it is lost by negligence, by 
extravagance, by donation, or by fraud. 

The conveyance of the real estate to his 
mother, if purchased with the bankrupt’s 
money, or without bona fide consideration 
between them, would be entirely nugatory 
as to his creditors, and they would have 
their remedies upon it the same as if the 
title had been taken in his own name. 
This is by the positive terms of the statute of 
this state, (1 R.S. 728, § 51, 52,) and so the 
law has always been in respect to fraudu- 
lent conveyances as well as_ resulting 
trusts. (7 Johns. R. 161; 13 Johns. R. 471; 
ibid. 463; 16 Johns. R. 197.) 

The sale of personal property under a 
sham judgment and execution, would in- 
terpose still less impediment to the re- 
medies of creditors; they could attach 
it as if no such proceeding had existed, and 
the continued possession of the debtor would 
be marked as a badge of fraud of a cha- 
racter so decisive as to demand the clear- 
est evidence of bona fides and valuable 
consideration between the debtor and the 
preferred party making claim to the pro- 
perty. (9 Johns. R. 243; ibid. 377.) Still 
the rule has always been declared with like 
precision and authority, that fraudulent 
conveyances, or resulting trusts, bind par- 
ties and privies, and are absolute convey- 
ances between the grantor and the, grantee. 
(16 Johns. R. 189; 1 Paine, 461; 3 Johns. 
R. 378.) And even in respect to chattels, 
itso far divests the right of the grantee, 
that his creditors cannot take the goods 
without suit brought. (7 Johns. R. 161.) 

The reference to adjudications, confirm- 
ing and applying this doctrine, might be 
greatly enlarged, but sufficient is given to 
indicate that the rule of law is plainly and 
definitively settled on this point. 

On general principles therefore, a per- 
son disposing of his property by voluntary 
gift or grant, cannot be regarded as having 
in himself thereafter any right or interest 
thereto in law or equity. 

He could not, with propriety, assert any 
title to it, nor could he, without deep pe- 
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ril, take an oath that he was owner or pos- 
sessed any right in property so parted 
with. 

Is, then, this general doctrine of the law 
varied by the Bankrupt Act ? 

The second section declares, ‘‘ That all 


Future payments in contemplation of bank- 


ruptcy, &c., and all other payments, secu- 
rities, conveyances, or transfers of proper- 
ty, made or given by such bankrupt, 7 con- 
templation of bankruptcy, to any person or 
persons whatsoever, not being a bona jide 
creditor or purchaser for a valuable consi- 
deration without notice, shall be deemed 
utterly void and a fraud upon this act.” 
This provision of the law cannot be 
made to reach the purchase of the real 


estate and conveyance to the mother of 


the bankrupt, for if it is not confined to 
conveyances made subsequent, and may 
embrace those of the character designated 
whenever made, yet this one could not have 
been given i contemplation of the bank- 
vuptcy provided for in this statute. The 
conveyance was made May 1, 1839, and 
the act did not pass until August 19, 1841. 
There could not, therefore, be any such 
contemplation of bankruptcy supposed in 
this case as is guarded against by the pro- 
visions of this section. 

Moreover, if the section does extend to 
all intended fraudulent conveyances made 
by insolvents, or those in failing circum- 
stances, the clause immediately succeeding 
denotes that such persons are notwith- 
standing to be declared bankrupts, for the 
essential remedy against such fraud is de- 
pendent upon such decree. The section 
proceeds, ‘‘and the assignee under the bank- 
ruptcy shall be entitled to claim, sue for, 
recover, and remove the same as part of the 
assets of the bankruptcy.” 

This remedial provision will be nugatory 
without a decree of bankruptcy, and ac- 
cordingly in neither point of view would the 
fact that the conveyance of May 1, 1839, 
was fraudulent, be proper matter to bar 
such decree. 

The judgment, confessed by the peti- 
tioner to his mother, is put upon his sche- 
dule as a valid and subsisting debt, and it 
is one objection on the part of creditors, 
that this is a false list of the petitioner’s 
creditors, and the amount due to each, this 
judgment not resting on a bona fide con- 
sideration. 

The reply to this objection is that the 
judgment is not rendered void by the bank- 
rupt act, because it was a security given 
before the statute was passed, and by the 
express words of the second section, that 








avoids such securities only when made in 
Juturo; and accordingly it stands affected 
only by the general rules of law. 

By those rules most clearly it is a valid 
and indisputable indebtedness, as against 
the petitioner. He is concluded from deny- 
ing the debt, and however destitute of 
valuable consideration it might have been 
in its origin, yet as between himself and the 
judgment creditor and his representatives, it 
must be recognized by him as a debt he is 
liable to discharge. 

He accordingly properly put the holder 
of the judgment in the list of his creditors. 

This responsibility is, however, attached 
to himself, and the property he may pos- 
sess after all his debts are discharged. If 
the judgment is without legal or fair con- 
sideration, it is mere waste-paper as against 
his other creditors or his assignee in bank- 
ruptcy. 

Under the views, therefore, I take of 
this case, I must overrule the objections; 
but as it appears to me there is strong 
probable cause for the opposition taken to 
the proceedings of the bankrupt, this order 
will be connected, with the condition that 
the creditors have leave, if they elect so to 
do, to file the objections now interposed to 
the bankruptcy of the petitioner, to the 
allowance of his discharge and certificate, 
and that the proofs already taken may be 
used by either party on the hearing of the 
objections to that decree. 

No costs are allowed to either party. 





In the Matter of the petition of Brown 
Kine for a Discharge and Certificate. 


A creditor who has not proved his debt, cannot file ob- 
jections and make opposition te the discharge of a 
bankrupt. 

Where exception is te akon before a commissioner as to 
the competency of a ar be ypr resent objections on 
the cround that the creditor had not souved his debt, 
the commissioner may p mene the same; his duty 
is to take proofs under the order of reference on the 
objections filed in court; the exception should have 
been taken by the bankrupt before the court to the 
reception of the objections when offered by the cre- 
ditors, and the decision of the court had, particularly 
on the right of the party, to pees 2 his discharge 
before the obje etions were filc od, aud an order of re- 
ference was entered on the docket. 

The words, “other persons in interest” spoken of in 
the act, appears to ap; ily to creditors who have 
ulterior or contingent claims against a ban! krupt, 
such as signing in co-suretyship with him to third 
persons; holding his guarantee on some contract 
or covenant not ‘yet broken, or to cases in which a 
bankrupt would stand under a liability to a party 
not amounting to a debt, or coming-within the class 
of claims authorized by the statute to be proved as 
debts. 








In this case the bankrupt had filed his 
petition for a discharge and certificate, and 


—_ 
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the case was referred to Commissioner 
Cambreleng on the objections filed. 

A preliminary objection was raised by 
the counsel for the bankrupt, as to the 
competency of the opposing party to ap- 
pear and interpose objections in the cha- 
racter of a creditor, inasmuch as he had not 
proved any debt. 

The commissioner decided against the 
objection, and the point was thereupon 
submitted to the court for adjudication. 

Scars, for the bankrupt. 

Thompson, for the creditors. 

Berts, J.—The commissioner was cor- 
rect in disregarding the exception, as it 
did not appertain to him to inquire into 
the capacity of parties to litigate in a mat- 
ter specifically referred to him for exami- 
nation. His duty was to take proofs under 
the order of reference on the objections 
filed in court, and he was bound to consider 
those objections as admitted by the court 
and every question as to the competency of 
the party to present them, and of regu- 
larity in their reception and reference to 
have been acted on and disposed of by the 
court. 

The bankrupt should accordingly have 
taken his exception before the court to the 
reception of the objections when offered 
by the creditor, and obtained the decision of 
the court preliminarily oa the right of the 
party to oppose his discharge, before the 
objections were filed, and an order of re- 
ference was entered upon the docket. 

According to strict practice in courts of 
common or civil law jurisdiction, all ex- 
ception to the competency of a party to 
sue or defend is deemed waved by omitting 
to interpose an exceptive allegation in the 
first instance in the nature of a plea in 
abatement, or demurrer, and by taking any 
subsequent step in the cause. 

it would not however be convenient to 
apply the rules of strict practice, apper- 
taining to processes in plenary suits to 
proceedings in bankruptcy, as conducted 
under this act. They are essentially 
summary, and informal, and iu the particu- 
lar now brought up, it might well happen 
that the objections and order of reference 
would all be taken simultaneously with 
the motion of the bankrupt for his dis- 
charge, and when he would have no op- 
portunity to search the files and dockets 
toascertain whether debts had been proved, 
or the objector was otherwise qualified to 
appear and litigate. 

The court would accordingly always 
allow the bankrupt an opportunity to be 
relieved from an unjustifiable interference 








with his proceedings after he could make 
the proper examinations and possess him- 
self of the facts, and not hold him to be 
ready at his peril to resist an opposition 
which might come upon him without other 
notice than accompanied the making it. 
He would therefore in a proper case be 
permitted to move the court, within a 
reasonable time afterwards, to vacate ob- 
jections or other proceedings improperly 
taken against him, and offered unexpect- 
edly in court on his application for a 
decree. Considering this case as now 
presented, on a motion to disallow the ob- 
jections taken, either when they were first 
offered or made subsequently to vacate 
them, I shall proceed to consider and dis- 
pose of the points of law raised by the 
exceptions. 

The objections are filed on behalf of 
Platt Rogers, as an opposing creditor, who 
it is conceded has not proved any debt 
against the bankrupt. 

They charge that the bankrupt has 
fraudulently concealed property, and has 
siuce January 1, 1841, in contemplation of 
bankruptcy by assignment, &c., secured a 
preference to some of his creditors. 

A further exception is taken by the 
bankrupt to the third objection, that it is 
inapplicable to the motion for a discharge, 
and could only be made against the ap- 
plication for a decree of bankruptcy. It 
charges that the bankrupt has not set 
forth a correct list of his creditors with 
the amount due to each. The decision, 
however, upon the two first objections, 
will supersede the necessity of considering 
this at large. 

The bankrupt act marks out two stages 
of procedure to be taken by a petitioner 
on his voluntary application for the benefit 
of the act, each having proceedings pecu- 
liar to itself and clearly discriminated from 
the other. 

The first step is to obtain a decree de- 
claring him a bankrupt. 

This privilege is not yielded him asa 
matter of course. He must show himself 
clearly within the description of parties 
specified by the statute, and that he bas 
fulfilled on his part the conditions to such 
decree prescribed by the first section. 

Nor does the act rest upon evidence of 
compliance furnished on his part, however 
full and convincing it may be, but by the 
7th section directs him to give public 
notice in a newspaper, at least for twenty 
days of his intention, &c., Xc., to apply ; 
and then provides, that “ all persons inte- 
rested may appear at the time and place 
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where the hearing is thus to be had, and 
show cause, if any they have, why the 
prayer of the said petitioner should not be 
granted.” 

Here is the broadest opportunity opened 
to all persons znéerested in the matter to 
appear and be heard against a decree of 
bankruptcy, the operation of which, under 
the 3d section, is to divest him of all his 
property of every name and description, 
and vest it in the assignee. 

After this point is passed and the party 
is declared a bankrupt, a new relationship 
commences between him and his creditors ; 
one in which the ulterior hazards are all 
his, and the advantages, if any now exist, 
fall to the side of his creditors. 

The decree can never be revoked, his 
property cannot be restored; that is now 
allotted absolutely to his creditors, and he 
will further be deprived of the benefit of 
a discharge, the expectation of which was 
the inducement to his seeking a decree of 
bankruptcy under certain circumstances 
pointed out by the act. 

The posture in which the law places 
him then, when the final appeal for his dis- 
charge is made, is to be regarded. 

He is required to give very special no- 
tice to “ all creditors who have proved their 
debts and other persons in interest,” of his 
intention to apply fora discharge, and the 
act then declares that at the time and 
place ‘‘ any such creditors, or other persons 
in interest, may appear and contest the right 
of the bankrupt thereto.” 

Who then is he compelled to recognize 
as competent parties to resist this applica- 
tion ? 

It would seem that his creditors, as such, 
could not righthfully appear in the con- 
troversy, but must have the further and 
special qualification of having proved their 
debts, his stands both as a condition pre- 
cedent and as a descriptio personarum pre- 
scribed by the statute, and parties when 
they attempt to litigate a question under 
it, most clearly must bring themselves 
within the terms and requisitions distinctly 
indicated by the act. The provisions of 
the bankrupt act are framed upon the an- 
ticipation that every bankrupt will have 
property passing from him through his as- 
signee to his creditors. 

The interest in this property is what 
the law attempts to uphold and secure to 
creditors. It puts all the powers of the 
courts in action to discover, arrest, and 
distribute the property and rights of pro- 
perty of a bankrupt. But whatever may 
be its extent, no portion of it can be allotted 











to persons not having liens upon it, without 
they first prove their debts. 

‘They acquire no persona standi in judicio 
in respect to a bankrupt’s estate, but upon 
the authority of debts proved. 

This denotes that in referring to credi- 
tors who had proved their debts, as em- 
powered to resist the bankrupt in obtaining 
the special benefits of the act for which 
he was suing, Congress had in view, and 
intended to describe that class who were 
entitled to share his estate and be benefitted 
by the decree of bankruptcy. 

This special qualification is necessary to 
enable creditors to partake in dividends, 
(sec. 10) to file a dissent, (sec. 4) and under 
the best accredited rules of interpretation, 
the like signification should be applied to 
the same phrase when it occurs again in the 
same statute: and accordingly it must be 
accepted as the intendment of Congress 
that creditors, in order to show cause 
against a bankrupt’s discharge, must qualify 
themselves by proving their debts. 

Who, then, are ‘other persons in interest,” 
spoken of in the act, if creditors are not 
referred to and included ? 

That the words may embrace creditors, 
and are used in that sense also by Congress, 
is manifest fram the 7th section authorizing 
“all persons interested” to show cause 
against a decree of bankruptcy ; and it is 
most manifest that this right of opposition 
is extended to creditors, they being the 
prominent, if not indeed the only parties 
who would be likely to feel an cnéerest in 
the matter. Yet it by no means follows 
that the language bears no other meaning 
than that of creditors, and it is against all 
rules of construction to suppose these 
different descriptions are used in identi- 
cally the same sense by Congress in the 
clause under consideration, for then it 
would be gross tautology without signifi- 
cancy or necessity. The court must sup- 
pose a special meaning was affixed to the 
language by Congress, and as a funda- 
mental rule of interpretation, that mean- 
ing will be regarded as varying from that 
of creditors, both to avoid redundancy and 
because the term creditors had been in the 
same connection used in a way to mark that 
the nomen generalisimum was not designed, 
but only aspecial class. Besides, creditors 
in their general relation to the bankrupt 
must necessarily be allowed to make the 


| opposition included by the 7th section, be- 


cause they could not prove their debts until 
the decree then applied for, and which they 
were notified to oppose, had actually passed. 
The court is not called upon to designate 


——- —_ A fry oF. 
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the instances in which meaning could be 
given to the phrase “ others in interest,” 
without applying it to creditors in the ordi- 
nary import and undersianding of that 
term. 

There would seem no incongruity how- 
ever, in considering it as embracing ulterior 
and contingent claims against a bankrupt ; 


with him to a third person, or holding his 
guaranty on some contract or covenant not 
yet broke, and various other cases that 
might be put in which a bankrupt would 
stand under a liability to a party, not 
amounting to a debt, or coming within the 
class of claims authorized by the statute to 
be proved as debts. 

My opinion accordingly is, that the cre- 
ditor could not rightfully file objections 
and make opposition to the discharge of the 
bankrupt, for want of having previously 
proved his debt. 


lowed. 





IN CHANCERY. 





Before the Hon. Murray Horrman, As- 
sistant V. C, 


Davin CasTELLo and James B. Price v. 


| 
| 


or power to sell, or direction as to the mode 
of selling. 

Warren, the agent and broker, expressly 
states that he repeatedly called upon the 
Josephs to pay up the balance. He re- 
ceived the stock from the bank in May, 
and through that month made demands for 


| payment, and stated that he was otherwise 
such perhaps as signing in co-suretyship | 


ordered to sell. 

Allen, also, demanded payment frequently 
through April and in May. 

It was also admitted that the Josephs not 
only would not, but were wholly unable to 
redeem the stock then, or subsequently to 
their failure. It is equally clear from the 
testimony, that the utmost market value at 


' or about the time, was obtained for the 


stock. It was so depressed, that undoubt- 
edly, except for the project of Hartoun, of 
getting the command of the company with 
a view to the next election, the price re- 


_ ceived could not have been had. 
The objections will therefore be disal- | 


It has, been pressed that the bank ought 


| not to have sold at that period of depres- 


| sion, when prices were so ruinous. The 
| bank was no doubt pressed, as every other 


| perty at the board of brokers. 


Tue City Bank oF ALBany and others, | 


August 1, 1842. 


A sale at the board of brokers of hypothecated stock, 
upon a default, is not valid, unless there is an ex- 
press stipulation authorizing it. y 

No sale of such stock is valid except made at public 
auction, upon reasonable notice of time and place, 
unless otherwise agreed upon. 

This rule applies even to a case where the hypotheca- 
tion is general, and no specification of the mode, or 
time of sale, and the pledgee has applied to the 


borrower to repay the debt, or he would sell the ; M4! : ; , 
| thinks there was no considerable rise till 


stock. 


The circumstances of this case are de- 
tailed in the judgment of his Honor. 

C. Edwards, for the complainants. 

Pruyn, for the defendants. 

Tue Assistant Vice CuanceLLor.— 
The case narrows itself into one ques- 
tion; whether a party with whom stock 
is hypothecated, after having called for 
a redemption repeatedly, and apprized the 
pledger of his intention to sell, and after 
offering it at the board of brokers in New- 
York, may sell at private sale, without 
any notice to the pledger of the time and 
place ? 


The hypothecation was general, without | 


| institution was, to fulfil its own obligations, 


and it is highly probable that indulgence 
and delay here, would have been neglect 
of duty to others. This argument cannot 
be regarded. 

Warren then attempts to sell the pro- 
He ex- 
pressly swears to this, and the omission of 
such an offer on the regular quotation book 
cannot countervail his testimony. He of- 
fered it at 53, which he could not get. 

In July, 1837, Allen sold 90 shares at 
50 per cent. He says he felt a disinclina- 
tion to hold the stock, from the course of 
business, and the apprehension that the 
securities of that company as well as others 
might prove insufficient. He adds that he 


towards the close of the year when the 
stock rose to 60 or upwards. It is possible 
it went to 65 or 70. Iemson says, that in 


_ his epinion, no one would have sold at 50 





unless compelled to do so to raise money ; 
but he states that the stock ranged in value, 
through April and May, 1837, from 45 to 
55 or 60. The lowest point, he thinks, 
was 45 per cent. There were a number 
of sales made during that year, from 50 
to probably 60. He justly adds that the 
value on the books was no criterion of the 
market value. 

It was once the law of the court that a 
pledger could only extinguish the right of 
redeeming personal property by a bill. 


any specification of the time of redemption, | That rule was altered, and it became settled 
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that such an effectual sale might be made 
upon giving reasonable previous notice to 
the debtor toredeem. (Harty. Ten Eyck, 
2 Johns. Ch. Cas., 180.) 

In the case of Tucker v. Wilson, 1 P. 
Wms. 261, 5 Br. P. C. 193, cited by Chan- 
cellor Kent, the lender, after the day of 
payment, gave notice that he would sell, 
and appointing a time for that purpose, de- 
sired the borrower to be present, to see 
that the annuity was sold at the full value. 
The borrower requested delay to a certain 
day, which was granted. The annuities 
were sold at the exchange by a sworn 
broker, for the full market value. The an- 
nuities rose in value, and the present bill 
was brought to compel a purchase of the 
same annuities, on payment of principal 
and interest. On appeal to the Lords, the 
sale was held good, reversing the Chancel- 
lor’s decree. 65 Br. Pool, Ca. 193. It de- 
serves much notice, that according to the 
minute report in Brown, the day of the 
sale was Monday, the 7th of April, and 
that was the precise day to which the 
borrower requested the adjournment might 
be made. The report in Peere Williams 
is inaccurate. 

In De Lisle v. Priestman, Browne’s 
Pennsylvania Reports, 182, the court say, 





that where no time is specified for the re- , 
demption of a pledge, the lender or pawnee | 
cannot sell it without notice to the person | 


respecting it. 


It does not plainly appear | 


whether this means notice to redeem or | 


notice of the time of sale. 


In the Farmer’s | 


Bank of Maryland case, (2 Bland’s Rep. | 


396,) by the charter, the debts of the party 
were to be discharged before a transfer 
could be compelled. It was held that this 
constituted a mortgage, or pledge of stock, 
and the Chancellor says “the bank might, 
as in all similar cases, without a bill to 
foreclose, on giving notice to the debtor, 


have proceeded to sell at public auction, | 


and applied the proceeds in satisfaction of 
the claim.” 

The Superior Court of New-York have 
on several occasions decided, that a sale of 


stock pledged for a debt could not be made | 


at the Board of Brokers, unless there was | 


a positive stipulation to that effect. Wood 
v. Hamilton, §c. One strong reason given 


was, that, by the regulations of the Board, | 
sales were not public, and thus the borrower | 


was deprived of the opportunity of seeing, 
not only that the sale was fair, but of ar- 
ranging to get the best price. I derive the 


statement from the learned chief justice. 
I may add, that it is the seemed opinion of 
the profession, that the court mean to settle 
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the law, and that it results from their actual 
decision, that no sale, in the absence of an 
agreement, can be valid except made at 
public auction, upon reasonable notice of 
time and place. After careful considera- 
tion, I consider this to be the true doctrine, 
and it is the precise rule of Tucker and 
Wilson, which first broke in upon the doc- 
trine of requiring a bill of foreclosure, and 
substituted an open sale after a precise 
notice. 

My mind has been pressed with the in- 
justice of the claim after so long a delay, 
and when the Josephs were avowed to be 
incapable of redeeming the stock had they 
had actual notice. But nothing can be more 
insecure than to impair the effect of a sound 
and settled rule, and by making an excep- 
tion on the ground that it cannot be seen 
that the party has been injured. 





Tue Prestwent AND Directors OF THE 
Pua@nix Banx v. Tue Presivent, D1- 
RECTORS AND CoMPANY OF THE BANK oF 
America.—July 5, 1842. 


Where a check was drawn on the 10th of August, 1840, 
by M. & Co. in favor of H. and B. to pay for exchanges 
purchased, and was presented on the same day to 
the paying teller, and certified to be good, and was 
afterwards deposited in the Bank of America to the 
credit of H. and B., and on the morning of the 11th 
of August the check was sent to the Phcenix Bank, 
and passed in the regular course, and was de- 
bited by the Bank of America to the Phenix 
Bank, and credited by the latter to the former, and 
on the same day the cashier of the Phoenix Bank 
apprized the Bank of America of the fact that the 
check was certified by mistake, and requiring them 
not to pay over to any person the amount of such 
check, except the sum of $248 52, admitted to be the 
credit of the firm, the amount having been 
drawn out by H. & B.—Heid, that the endorsement 
by the teller, certifying the check to be good, is 
equivalent to an ordinary acceptance of a bill, inas- 
much as it equally gives currency to the paper, and 
the Phoenix Bank held liable. 


By the pleading in the cause, it ap- 
peared that on the 10th of August, 1540, 
a check was drawn by Metford & Co. in 
favor of Holford and Brancher, on the Phe- 
nix Bank to pay for exchange purchased. It 
was presented on the same day to the paying 
teller, and certified to be good. It was then 
deposited in the Bank of Americato the cre- 
dit of Holford and Brancher. On the morn- 
ing of the 11th of August the check was sent 
to the Pheenix Bank, and passed in the re- 

ular course of exchange—was debited by 
the Bank of America to the Phoenix Bank, 
and credited by the latter to the former. 

On the same day, the cashier of the 
Phoenix Bank apprized the Bank of Ame- 
rica of the fact that the check was certi- 








ey 
re 
nd 
sp- 


en 


1E 
I- 


THE NEW-YORK LEGAL OBSERVER. <7 





The Phenix Bank v. The Bank of America. 


fied by mistake and requiring them not to 
pay over to any person the amount of such 
check except the sum of $248 52 admit- 
ted to be the credit of the firm. The 
amount however had been drawn out by 
Holford and Brancher. 

Van Winkle, for complainants. 

G. Griffen, for defendants. 

Tue Assistant Vice-CHANCELLOR.— 
After a careful consideration of this case, 
and the numerous authorities cited, it ap- 
pears to me that it must be decided upon 
the doctrine applicable to bills of exchange. 
Without referring minutely to other deci- 
sions, the case of Griffith v. Reed, (21 Wen- 
dell, 504,) and Hacker v. Anderson, (ibid, 
372,) control the present. Inthe latter, the 
rule that checks are bills of exchange pay- 
able on demand, and governed by the 
same general rules as bills, is recognized 
and enforced. By the former, the irre- 
vocable character of an issued acceptance 
of a bill, is admitted. The presumption of 
funds in the hands of the acceptor, is con- 
clusive as between him and every bona 
fide holder of the paper. Cox v. Troy, 5 
B. & Al. 474. 

It appears to me clear, that the endorse- 
ment by the teller, certifying the check to 
be good, is equivalent to an ordinary ac- 
ceptance. It equally gives currency to the 
paper. 

The bill must be dismissed with costs. 








COURT OF COMMON PLEAS 





Samvuet [. Van Saun v. Peter B. Dore- 
mus, Sept. 4, 1842. 


In an action on a promissory note made payable to 
S. I. V.S. or order, against the maker, the declara- 
tion contained the usual count payee against maker 
and the abridged money counts, and in the Ist count 
describing the note, the words “or order’ were 
omitted, but the copy of the note endorsed on the 
declaration contained those words—held, that the 
difference between the note endorsed and the de- 
scription in the first count was no ground of de- 
murrer. 

In a suit, payee against maker, no copy note is neces- 
sary to be given, but the suit may be brought with- 
out reference to the statute. 


Tats was an action of assumpsit on a 
promissory note made by the defendant, 
payable to the plaintiff ‘or order.” The 
declaration contained a count payee against 
the maker, and the usual abridged money 
counts, but in the description of the pro- 
missory note in the first count, the words 
“or order’ were omitted. 

Demurrer and joinder thereon. 

The grounds of demurrer were, that the 





declaration alleged two distinct promises 
to have been made by the defendant in- 
consistent with each other. That the first 
count contained a description of a certain 
note in writing, commonly called a pro- 
missory note, made by defendant to plain- 
tiff, That by such description it did not 


| appear that said note was due at the com- 


mencement of suit, or when it became due. 
That the plaintiff set forth a copy of a 
note as the only cause of action, which note 
differed in its terms, words, and figures, 
from the note set forth in the first count 
of the declaration, that said declaration 
does not contain the money counts con- 
templated by the statute. 

Wanmaker and Gridley, for plaintiff. 

McAdam, for defendant. 

Bytue Court. If the note corresponds 
with the first count of the declaration, the 
plaintiff can recover under that count. If 
the note corresponds with the copy en- 
dorsed on the declaration, then the plaintiff 
may recover under the common counts, 
But if the plaintiff can only recover on the 
common counts, that is all that is sufficient. 

The difference between the copy en- 
dorsed, and the note described in the first 
count, is no cause of demurrer. 

Besides, in a suit by payee against maker, 
no copy note is necessary to be given, but 
the suit may be brought without reference 
to the statute. 4 Johns.289. 23 Wen. 38. 

Judgment for plaintiff. 





Privi.EGED CoMMUNICATION. 


In a case now pending before the Chan- 
cellor, in England, (Herring v. Clobury,) 
a discussion has arisen on the question 
what is inadmissible in evidence on the 
ground of being a privilege communi- 
cation. No point in this intricate and much 
debated law of evidence, offers greater in- 
tricacies, or has been the subject of greater 
conflict of decision, than this, and it can 
hardly yet be said to be settled. 

The general result of the authorities, at 
present, seems to be this,—that as to the 
parties themselves, where the course of 
proceedings permits them to be compelled 
to give evidence against themselves, they 
are compellable to disclose such commu- 
nications made confidentially to their le- 
gal advisers, as have been made, without 
reference to existing or contemplated liti- 
gation, but that they are not compellable 
to divulge such communications if made in 
reference to an existing or contemplated 
litigation, and that as to the counsel, at- 
tornies or solicitors of the parties, they 





are not compellable to divulge matter com- 
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municated, or come to their knowledge, in 
their character of legal advisers, whether 
made or not in, or in contemplation of, liti- 
gation. (See Bolton v. Corporation of 
Liverpool, and Greenough v. Gaskell, 1 


My. & K. 88, 98; Nias v. Northern and | 


Eastern Railway Company, 3 My. & C. | 


355; and Phil. Evid., 8th ed., c. 2, s. 3.) 
Such seem to be the general rules of 
the Courts of Law and Equity on this sub- 
ject; but, it must be observed, that, in ad- 
dition to the difficulty arising from some 
conflict of authority, as to whether the 
privilege, as it affects disclosures by attor- 
nies, is general, or is limited to the circum- 
stances communicated to them in reference 
to the suit, there is, in every case, a fur- 
ther difficulty, in determining whether the 
facts communicated themselves, or the 
mode in which the knowledge of them has 
been acquired, are such as to bring the case 


| 
| 
} 
| 


the several circumstances and explanations, 
which, however unnecessary for the pur- 
pose of the communication, would be re- 
quisite to prevent it from being unfairly 
used.” 

And Lord Brougham, in the great case of 
Bolton v. Corporation of Liverpool, (1 My. 
and K. 88,) addressing himself to the ar- 
gument, that a party should be compelled 
to produce cases laid by him before coun- 
sel, in contemplation of proceedings, makes 
the following observations :—It seems 
plain, that the course of justice must stop, 
if such a right exists. No man will dare 
to consult a professional adviser with a 
view to his defence, or to the enforcement 
of his rights. The very case which he lays 


| before his counsel, to advise upon the evi- 


within the rule, that the knowledge must | 


have been acquired by the legal agent, 
strictly in his character of legal agent. 

It is not, however, our present purpose 
to investigate in detail what is the law on 
this subject, but to examine the reason of 
the law; and we confess, that to us it 
seems that great doubts may be euter- 
tained, whether the whole foundation of 
the doctrine is not based on false reason- 
ing. 

Mr. Phillips, in his work on Evidence, 
(Sth edit. p. 173,) thus states it :— Com- 
munications made on the faith of that pro- 
fessional confidence which a client reposes 
in counsel, attorney or solicitor, are not 
allowed to be revealed in a court of jus- 
tice to the prejudice of the client. The 
expediency of this rule must depend, not 
on the impropriety of violating the confi- 
dence reposed, but on aconsideration, that 
the collateral inconvenience which would 


| 


| 


ensue, if na such confidence were reposed, | 


would preponderate over the direct mis- 
chief produced by the chance of misde- 
cision or failure of justice, resulting from 
the want of evidence. If, in the cases 
within the operation of the rule, the only 
confidence reposed was a confession of 
guilt or dishonesty, the rule would be ob- 
viously detrimental to the interests of jus- 
tice; but it is conceived, that in a multi- 
tude of instances, a person possessed of 
just rights would be materially impeded in 
vindicating them, if every communication 
made to his professional adviser, might be 
used against him! if such were the law, 
it would be necessary, in self-defence, to 
accompany all communications made to a 
professional adviser, with a statement of 


on 


dence, may, and often does, contain the 


| whole of his evidence; and may be, and 
| frequently is, the brief with which that or 


some other counsel conducts his cause. 
The principle contended for, that inspec- 
tion of cases, though not of the opinions, 
may always be obtained as of right, would 
produce this effect, and neither more nor 
less, that a party would go into court to try 
the cause, and there would be the original 
of his brief in his own counsel’s bag, and a 
copy of it in the bag of his adversary’s 
counsel. Nay, as often as a party found 
himself unprepared, or suspected that 
something new had come to his adversa- 
ry’s knowledge, he might (at least if he 
were plaintiff,) postpone the trial, and ob- 
tain a discovery of those new circnmstan- 
ces, which, in all likelihood, had been laid 
before counsel for advice. If it be said, 
that this court compels the disclosure of 
whatever a party has at any time said re- 
specting his case—nay, even wrings his 
conscience to disclose his belief, the an- 
swer is, that admissions not made, or 
thoughts not communicated to professional 
advisers, are not essential to the security 
of men’s rights in courts of justice. Pro- 
ceedings for this purpose can be conducted 
in full perfection, without the party in- 
forming any one of his case, except his 
legal advisers. But without such commu- 
nication, no person can safely come into a 
court, either to obtain redress or to defend 
himself.” 

Now, the substance of these reasonings 
appears to be, that communications made 
by a party to his legal advisers, in their 
character as such, are to be privileged ; 
because, if they are not, a person will not 
venture to communicate to his legal adviser 
all the facts of which he possesses a know- 
ledge; that is, he will not be able to com- 
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municate to him, in safety, that information 
which weakens his own case; and, being 
thus obliged to leave him in the dark, as 
to his weak points, the legal adviser will | 
be unable to make so good a case for the | 
client, as he could if possessed of full | 
knowledge of the whole. Now, if the. 
principle and end of judicial investigation | 
were, that each party should be able to tell | 
his own story as advantageously as possible 
for himself, not informing the court of the | 
real facts, but only of so much of them | 
as supports the case of the party, no doubt | 
| 
| 
| 


it would be consistent with sucha principle | 
that the confidential communications of 
the litigant to his advisers should be pro- 
tected by privilege. But if, on the con- 
trary, the true end of a judicial inquiry is, | 
that the court may learn the facts, and | 
having learned them, may administer the | 
law accordingly, then what argument of | 
convenience to parties can be put in com- | 
petition with the overwhelming importance | 
of the court’s being enabled to obtain full | 
knowledge of the true facts? And on | 
what principle of justice can a rule be ap- | 
proved, the very essence of which is to give | 
to a party the advantage of coming into 
court in the form best calculated to deceive | 
that court ? 
It is quite clear, that, in so far as the | 
communications of the client to his adviser | 
are of matters which give the client an ad- | 
vantage over his opponent, he has no inte- | 
rest, and will make no endeavor to conceal | 
them. It is only where the circumstances 
communicated are such, that if known they 
would, pro tanto, turn the decision of the 
right against him, that there is any desire | 
to withhold them. The only object, indeed, 
of ever communicating such circumstances, 
is to enable the adviser to shape his case, 
upon the evidence whic’: he puts forward, 
and so to manage the bringing forward of 
that evidence, as to avoid, in the remotest 


tion of the adversary, or of the court, to 
the dangerous evidence ; for no prudent 
man would communicate facts prejudicial 
to his own case, even to his counsel, except 
on the assumption, that, if unarmed with 
a knowledge of those facts, the counsel 
might, by reason of his ignorance of them, 
so shape his case as, inadvertently, to show 
that there were facts inconsistent with the 
case made. Therefore, the whole effect of 
shutting out evidence, on the ground of | 
privilege, is to enable one or both parties 
to commit a fraud upon the court, and to 
make the hearing of the cause a hearing on 
an assumed state of facts. 


| 
degree, any thing that shall call the atten- 
| 
| 
| 
| 
| 





Lord Brougham’s observation, that, if 
the rule were not as it is, “no man will 
dare to consult a professional adviser with 
a view to his defence, or to the enforce- 
ment of his rights,” would, we admit, be 
true, if applied to the case of a man seek- 
ing to enforce merely apparent rights, but 
not if applied to the case of one having a 
solid right. A right, founded on the con- 
cealment of facts, which, if known, would 
destroy it, can hardly be considered such 
aright as a court of justice should be astute 
to surround with protection ; and if a man 
holding under such a right, were indirectly 
precluded from protecting his unfounded 
title, by the difficulty of so instructing legal 
advisers as to enable them to keep its de- 
fect out of view, it would, after all, only 
amount to laying down as a rule, that the 


| law will not assist a party in asserting and 


maintaining as a right, that which, in truth, 
is no right at all. 


SERJEANTS AT Law. 


In the sixth year of the reign of Ed- 
ward III., (A. D. 1333,) when the law- 


_ yers had just established themselves in the 


convent of the Temple, and had engrafted 


_upon the old stock of Knight Templars 


their infant society for the study of the 
practice of the common law, the judges of 
the Court of Common Pleas were made 
knights, being the earliest instance on re- 
cord of the grant of the honor of knight- 


_ hood for services purely civil ; and the pro- 
| fessors of the common law, who had the 
_ exclusive privilege of practising in that 


court, assumed the title or degree of Freres 


| Serjens, or Fratres Servientes; so that 


knights and serving brethren, similar to 
those of ancient order of the ‘Temple, were 
most curiously revived, and introduced into 
the profession of the law. 

The Fréres Serjens of the Temple wore 
linen coifs,* and red caps close over them. 
At the ceremony of their admission into 
the fraternity, the Master of the Temple 
placed the coif upon their heads, and threw 
over their shoulders the white mantle of 
the Temple; he then caused them to sit 
down on the ground, and gave them a 
solemn admonition concerning the duties 
and responsibilities of their profession. 
They were warned that they must enter 
upon a new life; that they must keep 
themselves fair and free from stain, like 
the white garment that had been thrown 





* The Serjeants at the present time wear a coif, but 
instead of a red cap, they wear a powdered wig. 
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around them, which was the emblem of | 
purity and innocence ; that they must ren- | 
der complete and perfect obedience to | 
their superiors ; that they must protect the | 
weak, succour the needy, reverence old 
men, and do good to the poor. 

The Knights and Serjeants of the Com- | 
mon Law, on the other hand, have ever | 
constituted a privileged fraternity, and al- 
ways address one another by the endear- | 
ing term brother.* 

The religious character of the ancient | 
ceremony of admission into this legal bro- 
therhood, which took place in church, and 
its striking similarity to the ancient mode 
of reception into the fraternity of the Tem- | 
ple, are curious and remarkable. 

“ Capitalis Justitiarius,” says an ancient | 
MS. account of the creation of Serjeants | 
at Law, in the reign of Henry VIL., * mon- 
strabat eis plura bona exempla de eorum 
pradecessoribus, et tunc posuit les coyfes 
super eorum capitibus, et induebat eos sin- 
gulariter, de capital de skarletto, et sic creati 

Juerunt servientes ad legem.” 

In his admonitory exhortation, the Chief | 
Justice displays to them the moral and re- 
ligious duties of their profession : “ Ambu- 
late in vocatione in qua vocati estis. . . Disce 
cultum Det, reverentiam superioris, miseri- 
cordiam pauperi.’ He tells them the 
coif is ‘ steut vestis candida et immaculata,” 
the emblem of purity and virtue ; and he 
commences a portion of his discourse in 
the scriptural language used by the popes 
in the famous bull, conceding to the ‘'em- 
plars their vast spiritual and temporal privi- 
leges: ‘“‘ Omne datum optimum et omne do- 
num perfectum decursum est descendens a 
patre luminum,” &c. 

The Freres Serjens of the Temple were 
strictly enjoined to “eat their bread in 
silence,” and “ place a watch upon their 
mouths ;” and the F’réres Serjens of the law, 
we are told, after their admission, did 
“dyne together with sober countenance, 
and lytel communycacion.”’t 


NEW WORK, 


Precepents or Wits, drawn confornably to the 
Revised Statutes of New-York, with practical notes 
comprising the duties of Executors, Administra- 
tors and Guardians, by Tuomas Tay er. 


It is a fact well attested, that several wills 
of the most eminent judges and counsel, 
which had been prepared by themselves, 
were submitted to the Equity courts, in 


* The Judges always address a Serjeant as Bro- 
ther, at the present day. 

+ Addison’s History of the Knight Templars and 
the Temple. 





order that the intentions of the testators 
might be made out: it is true, thanks to 
the very able framers of the Revised Sta- 
tutes, that our system of jurisprudence is 
freed from many of those subtleties and 
niceties that formerly prevailed, still so 
long as the wants and wishes of families 
have to be provided for a familiar ac- 
quaintance with the complicated limita- 
tions and executory devises which abound 


| in our laws must be indispensably neces- 


sary to carry the intentions of testators 
into effect. 

The object of Mr. Tayler’s work, (one 
volume of which is now published,) is to 
furnish the profession with a set of prece- 
dents which have stood the judicial test of 
the courts, and to accompany the same 
with the cases upon which the rules appli- 
cable thereto have been established. We 
think Mr. Taylor has exercised great skill 
and judgment in the collection of the 
forms, and has evinced considerable re- 
search in the authorities cited. 

We perceive by the preface that the. 
manuscript was submitted to Daniel Lord, 
and other eminent gentlemen of the New- 
York Bar, and several of their corrections 
and suggestions have been adopted by the 
author. This will show with what care 
the work has been prepared, and is suffi- 
cient to recommend it to the notice of the 
profession. 


MISCELLANEOUS. 








Making the Court laugh.—It is no easy matter to 
disturb the gravity of the judges, and yet sometimes a 
matter, very trifling in itself, produses the result. It 
is related of a celebrated counsel, by birth a Scotch- 
man, that in a case where the question arose relative 
tothe right of a patentee to make a new kind of buc- 
kles that he started up, and in a very solemn manner 
exclaimed, “‘I said, and I say again, that our ancestors 
would have been astonished at these buckles!” 
“Gentlemen of the jury,” said his adversary, with 


' equal solemnity, ‘I say nothing of my ancestors, but 


I am convinced that my learned friend’s ancestors 
would have been more astonished at his shoes and 
stockings’”’ The court burst into a roar. 


Ingenious Orthography.—A gentleman of the 
Temple received his laundress’s weekly account made 
out in the style of spelling and handwriting peculiar 
to the sisters of the suds: but there was one charge 
of ls. 6d. for “ skewering the stars,” which defied 
even his practised comprehension. After wondering 
for some time how such a work could ever have been 
performed, and, still more, why it should have been 
executed particularly at his expense, the debtor sent 
for Mrs. Pearlash, when the reading turned out to be, 
“* for scouring the stairs.”’ 





Vindication of the Laws.—Licut. Frye of the ma- 
rines, was in 1743 sentenced to fifteen years imprison- 
ment, by a court martial. For this monstrous sen- 
tence he brought an action against the President of 
the court martial, and recovered £1000 damages. 

Influenced probably by observations, made by the 
judge who tried the cause, the plaintiff commenced 
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actions against other members of the same court who 
had passed the sentence, and they were arrested by 
capias from the common pleas, at the breaking up 
of the court martial, against Admiral Lestock, of 
which they had also been members. ‘This court 
martial took upon itself to pass some resolutions re- 
flecting upoa Sir John Willes, chief justice of the 
common pleas, which were laid before the King; upon 
this, the chief justice caused every member of the 
cuurt to be taken into custody, and was proceeding to 
arrest and maintain the authority of his office, but a 
written subiuission, signed by all the members of the 
court, stayed the hand of insulted justice. The sub- | 
mission transuiitted to the lord chief justice in court | 
was ordered to be read in open court, and to be regis- | 
tered in the Re:rnembrancer’s office, and it also appears | 


Miscellaneous—Bankruptcy. 


inthe Gazette of 15th November, 1746. ‘A memo- | 
rial observed by the Lord Chief Justice, to the present | 
and future ages, that whoever set themselves up in op- | 
position to the laws, or tuink themselves above the | 


jaws, will in the end, find themselves mistaken !” 





A Lawyer's Powers of Animal Maynetism.—Mr. 
Copley, (now Lord Lyndhurst) once, at the Kent As- 
sizes, sat for some timeintently looking at a witness 
who was giving evidence, and whom he was to cross 
examine. At last the poor fellow, after several efforts 
to conunue his replies, became so dreadfully alarmed 
that he declared that “*he would not say another 





est solace of that ‘seer and yellow leaf’ age, at which 
1 have arrived. In her name I thank you, and this 
you may readily believe; fur experience, 1 think, will 
show to us all, that no man can battle and struggle 
with the malignant enemies of his country, unless his 
nest at home is warm and comfortable—unless the 
aati human life is commended by a hand that he 
oves. 





BANERUPTCY. 








{from Tuesday, Sept. 27, to Tuesday, Oct. 4.] 
Voluntary Applications for Decrees. 


JAMES S. GIBBONS, New-York, Clerk, (and as 
one of the late firm of Palmer & Gibbons,) Thurs- 
day, October 27, 1842,11 A. M. For Petitioner, F. 
Savre, Esq., 451 Broome-streeet. 

JOHN H. WALLACE, New-York, Clerk, Thursday, 
October 27, 1842, 11 A.M. For Petitioner, J. C. 
rink, Esq., 52 Wall-street. 

BENJAMIN FRANKLIN ROBINSON, New-York, 
Merchant Tailor, Saturday, October 29, 1842, 11 
A. M._ For Petitioner, R. M. K. Strong, Esq., 
14 Wall-street. 


| JOHN A. PARKER, New-York, late Merchant, 


word unless that gentleman,” pointing to Mr. Cop- | 


ley, ‘‘ would take his eyes off him.” 





A Resemblance.—‘‘ Colonel W. is a fine looking 
man, ain’t he?”’ saida friend ofours the other day. 
“Yes,” replied another, ‘1 was taken for him once.” 


“You! why you’reas ugly assin!” “I don’t care for | 
that; I was taken for him—I endorsed his note, and | : 
| WILLIAM MARKS, New-York, Printer, Saturday, 


was taken for him—by the sheriff.” 





Latin and Labor.—Thefollowing anecdote was re- 


lated by the late John Adams, even to the last days of 
his life, with all that good humour which was so cha- 
racteristic of him, and, 1t is presumed, has not yet pas- 
sed away from the minds of many who have heard it 
from hisownlips; afew only of lis strong expressions 
are remembered :—"t When i wasa boy, | had to study 
the Latin grammar, but it was dull, and 1 hated it.— 


My father was anxious to send me to college, and | 


therefore I studied the grammar till I could bear with 
it no longer; and, going to my father, 1 told him I did 
not like study, and asked for some other employment. 
lt was opposing his wishes, and he was quick in his 
answer. ‘Weill, John,’ said he, ‘if Laun grammar 
does not suit you, you may try ditching, pe:haps that 


will; my meadow yonder needs a ditch, and you may | 


put by Latin, and try that.’ This seemed a delighttul 
change, and to the meadow I went. ButI soon found 
ditching harder than Latin, and the first forenoon was 
the longest l ever experienced. That day late the 
bread of labor, and glad was I when night came on. 
That night 1 made some comparison between Latin 
grammar and ditching, but said not a word about it. 
I dug the next forenoon, and waned to return to La- 
tin at dinner, but it was humiliating, and I could not do 
it. At night toil conquered pride, and I told my father 
(one of the severest trials ot my life) that, if he chose, 
1 would go back to Latin grammar. He was glad of 
it; andif I have since gained any distinction, it has 
ie to the two days’ labor in that abominable 
itch. 





Daniel O’ Connel.—At a public dinner given to this dis 
tinguished man, thehealth of his wife having been drunk 
with great enthusiasm, he made the following eluquent 
response :—‘ There are some topics of so sacred and 
sweet a nature, that they may be comprehended by 
those who are happy, but cannot possibly be described 
by any human being. All that 1 shall do is, to thank 
you in the name of her who was the disinterested 
choice of my early youth; who was the ever-cheerful 
companion of my manly years, and who is the sweet- 





Thursday, November 3, 1842, |1 A. M., in person. 

AMOS 8S. CHAMBERLIN, New-York, (a member 
of the late firms E. Chamberlin & Sons, and E. 
Chamberlin & Son,) Saturday, October 29, 1842, 
11 A.M. For Petitioner, H. W. Robinson, Esq., 
23 Chanibers-street. 

WILLIAM H. SPENCER, of Athens, Greene county, 
N. Y., Merchant, Saturday, Oct. 29, 1842, 11 A. M. 
For Petitioner, John Van Vleeck, Esq. 


October 29, 1842, 11 A.M. For Petitioner, Geo. P. 
Nelson, Esq., 71 Cedar-street. 

URIAH SAUNDERS, of Kingston, Ulster county, 
N. Y., Saturday, October 29, 1842, 11 A.M. For 
Petitioner, John T. Romeyn, Esq. 

JAMES F. COOKE, New-York, Gentleman, Thurs- 
day, November 3, 1842, 11 A.M. For Petitioner, J. 
S. Carpentier, Esq., 55 Wall-street. 

THOMAS R. TANNER, New-York, Thursday, 
November 3, 1842, 11 A. M. For Petitioner, Amasa 
U. Lyon, Esq., 18 Tontine. 

GEORGE A. MAYHEW, New-York, Agent, (late 
of Troy,) Thursday, November 3, 1842, 11 A. M. 
For Petitioner, Horace Dresser, Esq., 89 Nassau- 
street. 

CARL KLAUBERG, New-York, Cutler, Thursday, 
November 3, 1842, 11 A. M., in person. 

GEORGE PALMER, New-York, Salesman, Thurs- 
day, November 3, 1842,11 A. M. For Petitioner, 
Alex. M. Burrill, Esq., 55 Wall-street. 

JOSEPH H. MARSHALL, New-York, Chaser, 
&c., (one of the late firm of Spencer & Marshall,) 
Thursday, November 3, 1842, 11 A. M. For Peti- 
tioner, E. L. Fancher, Esq., 126 Nassau-street. 

THEODORE CHAMBERLIN, New-York, (one of 
the late firm of C. Chamberlin & Son,) Thursday, 
November 3, 1842,11 A. M. For Petitioner, H. W. 
Robinson, Esq., 23 Chambers-street. 

JAMES BARCLAY, New-York, (one of the late firm 
of Godet & Barclay,) Thursday, December 15, 1842, 
11 A.M. For Petitioner, J. W. Benedict, Esq., 25 
Nassau-street. 

JOHN S. TROTT, Junior, Williamsburg, Kings 
county, N. Y., Distiller, Thursday, November 3, 
1842, 11 A. M. For Petitioner, Kimball & Hinsdale, 
Esquires, 30 Wall-street. 

ISRAEL D. COLWELL, Jamaica, Queens county, 
Carriage Builder, Thursday, November 3, 1842, 
11 A. M. For Petitioner, John G. Lambertson, 


Esq. 

HENRY C. SLEIGHT, Pleasant Valley, Dutchess 
county, N. Y., Thursday, November 3, 1842, 
11 A. M. For Petitioner, James Green, Esq., 14 
Pine-strect. 
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Adverse Application for Decree. 
Creditors of Ina B. Woop, Goshen, Orange county, 
. Y., Merchant, Thursday, Novermber 3, 1842, 
11 A. M. For Petitioners, H. B, Cowles, Esq., 73 
Nassau-street. 


Petitions for Discharges and Cirtificates.(@ 

Ann Eliza Russel, of the city of New-York, Thurs- 
day, December 15, 1842, 11 A. M.—Augustus Van 
Aminge, of the city of New-York, Clerk, Thursday, 
December 22, 1842, 11 A. M.— Hugh MeCorquodale, 
ofthe city of New-York, Merchant, Thursday, De- 
cember 22, 1842, 1l A. M.— William R. Smith, of the 
city of New-York, late Merchant, Thursday, Decem- 
ber 22, 1842, 11 A. M.—John Richardson, of the city 
of New-York, Thursday, December 22, 1842, 11 A. M. 
—Eleutheros D. Comstock, of the city of New-York, 
Thursday, December 22, 1842, 11 A. M.— Niles Chris« 
tian, Holger Englebret Hansen, of the city of Brook- 
lyn, Pater, Thursday, December 22, 1842, 11 A. M. 
—Robert J. Crommelin, of Flatbush, Kings Co. N. Y. 
Broker, Thursday, December 15, 1842, 11 A. M.— 
Peter Cannon, of Bloomingrove, Orange Co. N. Y. 
(and as a member of the late firms of McGill and Can- 
non and McGill, Cannon & Co.,) Thursday, Decem- 
ber 22, 1842, 11 A. M.— Royal Gurley, of the city of 
New-York, Salesman, Thursday, December 22, 1842, 
11 A. M.—Burritt Sherwood, of the city of New-York, 
(one of the late firn of Crary, Sherwood & Co.,) Thurs- 
day, December 22, 1842, 11 A. M.— Andrew Jordan, 
of the city of New-York, Thursday, December 22, 
1842, 11 A. M.—Noah Vining, of the city of New- 
York, Thursday, December 22, 1842, 11 A- M.—Am- 
asa N. Chapin, of the city of New-York, Agent, 
Thursday, December 22, 1842, 11 A. M.—Richard 
Burgalew, of the city of New-York, Victualler, Thurs- 
day, December 22, 1842, 11 A. M.—Elisha Mills, of 
the city of New-York, late Merchant, Thursday, De- 
cember 22, 1842, 11 A. M.—Charles Giles McKnight, 
of the city of New-York, Merchant, Thursday, De- 
cember 29, 1842, 11 A. M.—Augustus F’. Ball, of the 
city of New-York, Clerk, Thursday, December 29, 
1842, 11 A. M.—George I. Rogers, of the city of New- 
York, Thursday, December 29, 1842, 114A. M.— Henry 
Simons, of the city of New-York, Clerk, Thursday, 
December 29, 1842, 11 A. M.—Richard H. Budd, 
Thursday, becember 29, 1842, 11 A. M.— Georg Man- 
ning T'racy, of the city of New-York, Broker, (and 
as one of the late firms of Tracy & Gould, and Tracy, 
Gould & Co.,) Thursday, December 15, 1842, 11 A. 
M.—John A. Deforeest, of the city of New-York, (and 
as one of the late firm of Deforeest, Sons & Co.,) 
Thursday, December 29, 1842, 11 A. M.— Theodore 
R. Deforeest, of the city of New-York, and as one of 
the late firm of Deforeest, Sons & Co., Thursday, 
December 29, 1842, 11 A. M.— Benjamin J. Hicks, of 
Pine Plains, Dutchess county, N. Y., Laborer, Thurs- 
day December 29, 1842, 11 A. M.— Nathaniel Pelham, 
of Milan, Dutchess county, N. Y., Shoemaker, Thurs- 
day, December 29, 1842, 11 A. M.— Peter A- Brusie, 
of the city of Hudson, Columbia county, New-York, 
Thursday, December 29, 1842, 11 A. M.—Rufus 
White, of Milan, Dutchess county, N. Y., Saddler and 





cember 29, 1842, 11 A. M.— Marks Senior, New-York, 
Pedlar, Thursday, December 29, 1842, 11 A. M.—Ger. 
ard Hopkins, New-York, Thursday, December 29, 
1842, 11 A. oe Packer, New-York, Poul- 
terer, (and as one of the late firm of Gardner and 
Packer, Hotel Keepers) Thursday, December 29, 1842, 
11 A. M.—John Solomons, New- Y ork, (and as one ot 
the late firm of J. & E. Solomons & Co.,) Thursday, 
December 29, 1842, 11 A. M.—Andrew C. Wheeler, 
New-York, Butcher, (and as one of the late firm of 
Andrew C. Wheeler and Sun,) Thursday, December 
29, 1842, 11 A. M.—Silas Davenport, of Brooklyn, 
Kings county, N. Y., Merchant, Thursday, December 
29, 1842, 11 A. M.—David W. Smith, of Brooklyn, 
Kings Co., N. Y. Thursday, December 29, 1842, 11 
A. M.—Shuman Griswold, of Austerlitz, Columbia 
Co., N. Y. Thursday, December 29, 1842, 11 A. M.— 
James Wood, Samuel Wood, and William Wood, of 
Mount Pleasant, Westchester Co., N. Y. Brickmakers, 
Thursday, December 29, 1842, 11 A. M.—Eldridge 
Packer, New-York, Poulterer, (and as one of the late 
firm of Gardner and Packer, hotel keepers) Thursday, 
December, 22, 1842, 11 A. M.— George M. Morrell, 
New-York, Commission Merchant, Thursday, De- 
cember, 29, 1842, 11 A. M.—Michael Brown, New- 
York, Thursday, December 29, 1842, 11 A. M.— Har- 
ris Aronson, New-York, Clerk, Thursday, December 
29, 1842, 11 A. M.—Adrian Bancker, N. Y., Hatter, 
Thursday, Dec. 29, 1842, 11 A.M. Frederick W. Macy, 
N. Y., Thursday, December 29, 1842, 11 A. M.— Daniel 
Snow Smith, N. York, Merchant, Thursday, December 
29, 1842, 11 A. M.—Cornell S. Clark, Cornwall, 
Orange Co., N. Y., Thursday, December 29, 1842, 11 
A. M.—Alvah Hall, New-York, Clerk, Thursday, 
December 29, 1842, 11 A. M.—Solomon Wolfson 
Lyehenim, New-York, Pedlar, Thursday, December 
29, 1842, 1l A. M.—Gideon #lowland, New-York, 
Thursday, December 22, 1842, 11 A. M.—Henry P. 
Robertson, New-York, Thursday, December 29, 1842, 
ll A. M.—Henry G. Shook, Wawarsing, Ulster Co., 
N. Y., Farmer, Seumden, December 22, 1842, 11 A. 
M.—Ransom Garrett, Coxsackie, Green Co., Thurs- 
day, December 29, 1842, 11 A. M —Enoch Concklin, 
New-York, Thursday, December 29, 1842, 11 A. M.— 
Friend Lawrence, Fifth street, New-York, clerk.— 
Thursday, December, 29, 1842, 11 A. M.—Jokn 
A. Appleton, New-York, Clerk, Thursday, De- 
cember 29, 1842, 11 A. M.—Paulo Joaquim Figueira, 
New-York, Merchant, Thursday, December, 29, 1842, 
11 A. M.—Albert Heering Doughty, New-York, 
Thursday, December 29, 1842, 11 A. M.—F'rederick 
C. Cameron, New-York, (late oilman) Thursday, De- 
cember 29, 1812, 11 A. M.— Mayer Seerberger, New- 
York, Pedlar, Thursday December 29, 1842, 11 A. M. 
George Rhodes, Junior, Thursday, December 29, 1842, 
11 A. M.— Charles F. Swain, Brooklyn, Clerk, Thurs- 
day, December 29, 1842, 11 A. M.—Jotham Parsons, 
Brooklyn, Kings Co., N. Y-, Mariner, Thursday, De- 
cember 29, 1842, 11 A. M.— Ezekiel Shailer, New-York 
(one of the late firm of Arnold and Shailer,) Thurs- 
day, December 29, 1842, 11 A. M.— William H. Leroy, 


| Flatbush, Kings Co, N. Y., (one of the late firms of 


Harness maker, Thursday, December 29, 1842, 11 A. | 


M.—Ogden E. Edwards, of the city of New-York, 
Leather Dealer, Thursday, December 29, 1842, il A. 
M.—Jonathan Danforth, of the city of New-York, 
Clerk, Thursday, December 29, 1842, 11 A. M.— Wil- 
liam Clayton, of Bethel, Sullivan county, N. Y. 
Thursday, December 29, 1842, 11. A. M.— Phillip 
Schuyler, of Greenburg, Westchester county, New- 
York, Manufacturer, Tineden, December 29, 1842, 11 
A. M.— David G. Huggins, of Lexington, Green coun- 
ty, N. Y., Thursday, December 29, 1842, 11 A- M.— Ge- 
nio C. Scott, New-York, Tailor and reporter of fash- 
ions, Thursday, December 29, 1842, 11 A. M.—Horace 
Kimball, New-York, Dentist, Thursday, December 
29, 1842, 11 A. M.—Lawrence Barrow, New-York, 
Clerk, Thursday, December 29, 1842, 11 A. M.—Solo- 
mon Wolfson Lyechenhim, New-York, Thursday, De- 


(a) This includes those omitted last week. 





Le Roy & Co. New-York, and A. G. Norwood & Co. 
New-Orleans,) Thursday, December 29, 1842, 11 A. M. 





Discharges and Cirtificates allowed. 

Eden R. Roe and Ebenezer R. Roe.—John McKin- 
ley.—John Dean.—E. P. Clay.—E. Milford.—W. A. 
Van Wagenan.—Solomon Warriner.—Phillip Henop. 
—Marcus F. Hodges.—Ansun S. Brown.-—Bushtod 
Birch.—Charles H. Gay—James H. Wilson—Edward 
Bullus—Alonzo Strail—Hugh Hughes—David Meek- 
er—-Charles Burdett—-Horatio N. Aldrich—Allen 
Wheeler—Joseph Wendiing—John E. Parmelze— 
Charles J. Henshaw—George W. Rose—James W. 
Hall—Charles Oakford—Hugh S. Walsh—William 


| M. Hall—James Dempsy—Garret Brown—John 


R. Silsby—John S. Conger—Joseph C. Luther—Da- 
vid H. Blair—-Effingham Cock—David Wood—Peter 
Clark—John S. McKibbin—Albert Osborn—William 
Bond—-John Pierce—Samuel_McCorcle—-Samuel 
Davis—George R. Lawrence—Thomas Thomas, jun. 
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